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In the absence of statutory amendments to the Fair Labor Standards
Act, courts have filled in some of the statute's gaps and — over the
decades — established the familiar two-step framework for
conditional certification.

Under this two-step framework, a lenient first stage caused an
exponential increase in the number of wage and hour collective
actions over the years.

In what is turning out to be an active 85th birthday year for the
FLSA, there are signs from recent rulings that courts are ready to
hold party plaintiffs to a higher standard if they want to recruit others to join their lawsuits.
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Background

On June 25, 1938, President Franklin D. Roosevelt signed the bill that became the FLSA.[1]
The law set the standard for and became the barometer of prevailing attitudes toward
minimum wages, overtime and child labor.

In the decades since it was enacted, the FLSA has occasionally seen significant updates,
such as the passage of the Portal-to-Portal Act of 1947, which among other provisions, gave
definition to the concept of "hours worked,"[2] the enactment of the Equal Pay Act of 1963,
which prohibits sex discrimination in the payment of wages,[3] and more recent updates
over the past 10 or 15 years to the analysis or salary thresholds to be applied to certain
exemptions.

However, there have been no statutory changes to the "similarly situated" standard the
FLSA imposes on collective actions, and none appear to be planned.

Under the FLSA, employees can sue for alleged violations of its minimum wage and
overtime mandates on "behalf of ... themselves and other employees similarly situated."[4]
But "[n]o employee shall be a party plaintiff to any such action unless he gives his consent
in writing to become such a party and such consent is filed in the court in which such action
is brought."[5]

The FLSA is silent as to both the showing of similarity that party plaintiffs looking to
maintain collective actions in court must make between themselves and other employees,
as well as the way the other employees learn about the existence of the lawsuit.

In the case of Lusardi v. Xerox Corp.,[6] in 1987, the U.S. District Court for the District of
New Jersey described the two-step approach for conditionally certifying a class "without
prejudice to the respective parties' rights to move for decertification of the action."” In its
opinion, the court anticipated that, in order for the case to go forward, later on the party
plaintiffs would have to show that "they [had] an honest to goodness case."[7]

A couple of years later, in Hoffman-La Roche v. Sperling,[8] the U.S. Supreme Court in
1989 confirmed the district courts' discretion under Section 216(b) to "facilitat[e] notice" of
FLSA suits "to potential plaintiffs."[9] In so holding, the court expressly only confirmed the



"existence of the trial court's discretion, not the details of its exercise."[10]
Perhaps ironically, the collective in Lusardi was decertified.

But, over the decades, as the two-step approach yielded to an ineffectual first stage, under
which the vast majority of Section 216(b) cases were initially certified then dispositioned —
likely through settlement — long before a motion to decertify.[11] The defense bar has long
advocated for reform, and finally — increasingly it seems — so are some courts.

In May, in Clark v. A&L Homecare and Training Center, the U.S. Court of Appeals for the
Sixth Circuit announced a new "strong likelihood" conditional certification standard that is
neither a one-step nor a two-step approach.[12]

The case began in 2020 when former home health aides sued A&L Homecare and Training
LLC and its owners under the FLSA and parallel Ohio law for overtime and minimum wage
violations incurred during their employment.

On the plaintiffs' motion for conditional certification, the district court adopted the Lusardi
approach over the objections of the defendants, who argued that the court should abandon
Lusardi in favor of the more demanding single-step approach the U.S. Court of Appeals for
the Fifth Circuit adopted in Swales v. KLLM Transport Services LLC in 2021.[13]

Recognizing the potential implications for its choice to break away from Lusardi, the district
court certified its conditional certification decision for immediate appellate review under Title
28 of the U.S. Code, Section 1292(b).[14]

On appeal, the Sixth Circuit expressly rejected the Lusardi approach and its "borrowed"
terminology from Federal Rule of Civil Procedure 23, which governs class actions that are
"fundamentally different from collective actions under the FLSA."[15] The court also avoided
the other end of the spectrum by rejecting a process that would essentially result in a ruling
on the merits.

More analogous — the court found — is a court's decision whether to grant a preliminary
injunction:

What the notice determination undisputedly shares in common with a preliminary-
injunction decision, rather, is the requirement that the movant demonstrate to a
certain degree of probability that she will prevail on the underlying issue when the
court renders its final decision.[16]

The court therefore adopted the relevant portion of the preliminary injunction standard —
that party plaintiffs must show a "strong likelihood" that potential opt-ins are similarly
situated to themselves. The strong likelihood showing is "greater than the one necessary to
create a genuine issue of fact, but less than the one necessary to show a
preponderance."[17]

The Sixth Circuit's decision follows closely on the heels of a Virginia district court's rejection
of the Lusardi approach in April.

In Mathews v. USA Today Sports Media Group LLC[18] — an independent contractor
misclassification case brought by and on behalf of "Site Editors" for one of USA Today's
websites — the company defendants opposed the plaintiff's motion for conditional
certification on grounds that the FLSA does not authorize district courts to "conditionally"



certify collectives.

They argued, instead, for the one-step approach, with discovery "limited to whether the
named plaintiff and the proposed collective are 'similarly situated' [and] the remainder of
discovery [to] occur after the court has determined whether plaintiff's proposed collective
are all 'similarly situated.™[19]

The district court agreed, finding that the Lusardi framework is flawed because

[B]y encouraging courts to send notice to a broad group of potential collective
members at step one, Lusardi frequently necessitates that notice will be sent at least
to some people who are not "similarly situated" to the named plaintiffs. Such a
procedure is in direct contravention of FLSA's text which authorizes notice only to
those who are "similarly situated" to the named plaintiff.[20]

Instead of such a broad notice, courts must first determine, using limited discovery,
whether a proposed collective is actually similarly situated to the party plaintiffs.[21]

In reaching its conclusion, the court in Mathews — unlike that in Clark — endorsed and
relied on the reasoning in Swales, where a collective of drivers for a refrigerated goods
transportation company was initially certified based on Lusardi, but given the lack of
uniformity across the circuits, authorized interlocutory appeal.[22]

The question before the Fifth Circuit in Swales stated: "How rigorously, and how promptly,
should a district court probe whether potential members are 'similarly situated' and thus
entitled to court-approved notice of a pending collective action?"[23]

The Fifth Circuit declined to confine itself to Lusardi; It rejected the framework outright after
finding that "Lusardi has no anchor in the FLSA's text or in Supreme Court precedent
interpreting it."[24]

Relying on the text of the FLSA and language in Hoffman-La Roche that courts should not
prejudge the merits of the cases during their efforts to facilitate notice to opt-ins, Swales
endorses "rigorous[] scrutiny[y]" of the purportedly similarly situated workers "from the
outset of the case, not after a lenient, step-one conditional certification."[25]

To meet this burden, courts "should identify, at the outset of the case, what facts and legal
considerations will be material to determining whether a group of 'employees' is 'similarly
situated.' And then [they] should authorize preliminary discovery accordingly," exercising
their "litigation-management discretion" and varying the amount of discovery to match the
requirements of the case.[26]

Not surprisingly, not every court is ready to part ways with the two-step approach; district
courts outside the Fourth, Fifth, and Sixth Circuits continue to apply Lusardi and expressly
reject Swales.

The U.S. District Court for the Southern District of New York in June expressly also rejected
the approach from Clark in Lazaar v. Anthem Companies Inc.[27]

Yet, it is undisputable that Swales took the first brave step to bell the runaway cat that is
the lenient two-stage conditional certification process, and, if nothing else, it has provided a
climbing hold to defendants as they work to put teeth back into conditional certification.



If more courts sign on to heighten the requirements for a showing of similarly situated
before they authorize plaintiffs to send notice to putative opt-ins, the plaintiffs would finally
have more at stake; it is likely that the number of filings would decrease and the power
dynamic between defendants and plaintiffs once a collective action is filed would rebalance
— to everyone's benefit.
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